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STATE OF W SCONSI N : I N SUPREME COURT

Francis Penterman, Sr. and Ruth Kammi k,

o . FILED
Plaintiffs-Appellants-Petitioners
Dupont Mitual Insurance Conpany, a JUL 2, 1997
W sconsi n | nsurance Corporation,

Marilyn L. Graves

| nvoluntary Plaintiff, Cngﬁﬁxﬂﬁcwn

V.

W sconsin Electric Power Conpany, a
donestic corporation

Def endant ,
Dani el M Dasho,

Def endant - Respondent .

REVI EW of a decision of the Court of Appeals. Affirned.

M1 JANINE P. GESKE, J. This is a review of an
unpubl i shed decision of the court of appeals®' affirmng the order
of the Crcuit Court for Qutagam e County, John A Des Jardins,
Judge. The <circuit court dismssed the clains of Francis
Penterman, Sr. and Ruth Kammi k agai nst Dani el Dasho, an enpl oyee
of the Wsconsin Public Service Comm ssion, for failure to state

a claim upon which relief could be granted. The circuit court

1 Penterman v. Ws. Electric Power Co., No. 96-0164,
unpubl i shed slip op. (Ws. C. App. Aug. 6, 1996).
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al so concluded that Dasho was entitled to qualified inmunity
against the plaintiffs' clains. Penterman and Kammi k alleged in
their anended conplaint that Dasho deprived them of their
constitutionally protected rights, and sought renedies under 42
U.S.C. § 1983.°2

12 The court of appeals affirmed the circuit court in
part, holding that Penterman and Kamik failed to state a claim
upon which relief could be granted. In a footnote to its
deci sion, the court of appeals concluded that it was unnecessary
to address the issue of qualified inmmunity for Dasho because the
amended conplaint failed to state a claim Slip op. at 2, n.2.

13 This case presents unique |egal clainms. Because damage
to livestock and | oss of use of farm property are not commonly
claimed to result fromconstitutional violations, and because the
affirmative defense of qualified immunity turns on whether the
plaintiffs have alleged a violation of clearly established
constitutional rights, we consider the questions presented in
reverse order fromthe court of appeals. Since we conclude that
Penterman and Kammi k have not made a sufficient show ng that
Dasho violated a clearly established constitutional right,
defined in such a way that a reasonable official in Dasho's

position could believe that his or her conduct violates that

2 42 U.S.C. § 1983 provides in relevant part:

Every person who, wunder color of any statute,
ordi nance, regulation, custom or usage, of any
State or Territory or the District of Colunbia,
subjects, or causes to be subjected, any citizen
of the United States or other person within the
jurisdiction thereof to the deprivation of any
rights, privileges, or immunities secured by the
Constitution and laws, shall be liable to the
party injured in an action at law, suit in equity,
or other proper proceeding for redress.
2
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right, we do not consider whether the plaintiffs have stated a
claim against Dasho wupon which relief can be granted. e
therefore affirmthe mandate of the court of appeals, but on the
ground of qualified imunity.® In this case we make no new | aw

but apply a traditional qualified immunity inquiry to unusual

pl eadi ngs. We caution, therefore, that our qualified inmunity
inquiry is fact-specific, |limted to the facts alleged in the
pl eadi ngs.

FACTS AND PROCEDURAL HI STORY
14 For purposes of the qualified imunity analysis on
review of a notion to dismss, we accept the facts pled as true.

See State v. Wsconsin Tel ephone, 91 Ws. 2d 702, 720, 284

N.W2d 41 (1979). Penterman and Kammik acquired a farm in
VWaushara County in April, 1992. They operated the property as a
dairy farm A distribution |ine, owned and operated by Defendant
Wsconsin Electric Power Conpany (WEPCo), provided electrical
service to the farm

15 It appears from the conplaint that for sone tine
between April 1992 and January 12, 1993, Penterman and Kami k
experienced substantial problens with their dairy operation,
i ncludi ng reduced m | k production, increased illness and death of
cattle, calves, and other livestock, and infertility. On January
12, 1993, Penterman received an electrical shock from the bulk
tank in the mlk house |ocated on the farm Penterman believed
the shock originated from stray electrical voltage accessing his

barn through WEPCo’s distribution Iine. On January 31, 1993,

8 Qur decision that Dasho is entitled to qualified inmmunity
has no bearing on the nerits of the plaintiffs' underlying clains
agai nst the defendant utility.
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Penterman di sconnected the barn service cable from the WEPCo
distribution line and connected a portable generator to supply
power to the barn equi pnent. Once he took that action, Penterman
did not detect any voltage between equi pnent and fixtures and the
concrete floor.

16 The next day, February 1, 1993, Penternan contacted the
Wsconsin Public Service Commssion’'s (“PSC’) Stray Voltage
Anal ysis Team ( SVAT) about the problens on the farm Pent er man
was told that SVAT would contact WEPCo on his behalf to advise
WEPCo of a possible stray voltage problem WEPCo representatives
conducted tests at the Penterman/ Kammi k farm concl udi ng that the
stray voltage was the result of “on farm problens.”

17 On February 8, 1993, WEPCo perforned further tests at
the Penterman/ Kami k farm Penterman and Kammi k claimed that
WEPCo' s testing procedures contained irregularities and reported
these clainms to Daniel Dasho, Program Mnager of SVAT. On
February 12, 1993, Dasho and WEPCo representatives cane to the
Pent er man/ Kamrmi k farm During that visit, Dasho supervised the
reinstallation of WEPCo's test equipnment and observed voltage
readi ngs on Penterman’s test equi pnent.

18 On February 24, 1993, Dasho and WEPCo representatives
again went to the Penterman/Kamik farm Dasho observed
additional tests conducted by WEPCo, and then told WEPCo' s
representatives that the stray voltage was a utility problem
Dasho instructed WEPCo to “deep ground” its distribution line.
WEPCo pl aced grounding rods, but Penterman and Kammik contend
that the excess vol tage conti nued.

19 After the February 24, 1993 testing, Penternman and

Kammi k continued to ask WEPCo and the PSC for additional testing
4
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and further assistance. Dasho infornmed Penterman and Kammi k t hat
the utility responsibility had been fixed, and that any remnaining
voltage was from “on-farnf sources. Dasho al so told Penterman
and Kami k that a full SVAT anal ysis was unnecessary.

120 On March 24, 1994, alnost fourteen nonths after
Penterman first discovered the stray voltage on his farm Dasho
directed and supervised a limted SVAT analysis for stray voltage
at the Penterman/Kammik farm at Penterman's request. Dasho
reported afterwards that SVAT had found no severe |levels of stray
vol t age. Penterman and Kamik contend that there were
irregularities in these SVAT tests and inconsistencies between
Dasho’s report and the data actually discovered during the course
of the testing.

11 Penterman and Kamik filed suit against WEPCo on
January 25, 1995, alleging strict lTability, nui sance,
negl i gence, trespass, spoilation of evidence, and statutory
vi ol ati ons. After conducting some discovery, Penterman and
Kammi k filed an amended conplaint on June 13, 1995, adding Dasho
as a defendant and asserting clains against Dasho and WEPCo for
damages under 42 U.S.C. § 1983. Penterman and Kammi k all eged
that Dasho, acting wunder <color of state law, deliberately,
intentionally,* and/or recklessly deprived them of their

constitutionally protected rights to procedural due process,

* The factual allegations of the amended conplaint also

appear to state a cause of action in negligence. See, e.qg.,
subsections (b) through (g), of paragraph 22 of the anended
conpl ai nt. To the extent the conplaint alleges that Dasho was

negligent, we agree with the court of appeals that the due
process clause is not inplicated by the negligence of an official
causing unintended loss of, or injury to, life, liberty, or
property. Slip op. at 7 (citing Daniels v. WIllians, 474 U S
327, 328 (1986)).
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access to the courts, substantive due process, and equal
prot ection. Specifically, Penterman and Kamik alleged that

Dasho, in concert wth WEPCo,

(a) failed to follow or enploy PSC procedures for
the identification and neasurenent of stray voltage;

(b) approved or ratified testing procedures and
practices enployed by WEPCo which he knew or should
have known were ineffective for identifying or
elimnating utility-caused stray voltage;

(c) attributed stray voltage detected and docunents
by Penterman and Kamik to faulty equipnment or
testing procedures when he knew or should have known
that such attribution was fal se;

(d) reported information obtained through testing
he knew or should have known was inproperly conducted
and woul d produce inaccurate results;

(e) attributed stray voltage to on-farm wring
probl enms or electrical usage patterns when he knew or
shoul d have known that such attribution was fal se;

(f) refused to recommend or require WEPCo to
i npl ement corrective action which he knew or should
have known was required to reduce or elimnate
harnful utility-caused stray voltage on the farm

(9) characteri zed stray vol t age on t he
Pent er man/ Kami k farm as “not severe" or
“insignificant” when he knew or should have known
t hat such characterization was inaccurate; and

(h) conspired wth and/or aided and abetted WEPCo
in its effort to conceal evidence of utility-caused
stray voltage on the farm

112 On August 3, 1995, Dasho filed a notion to dismss the
anended conplaint on the ground that it failed to state a claim
upon which relief could be granted. In his brief in support of
that notion, Dasho also argued that he was entitled to qualified
immunity from the clains. After a hearing, the circuit court
granted Dasho’s notion to dismss in an order dated Novenber 27,

1995. The circuit court, basing its decision on the pleadings

and the briefs, concluded that Penterman and Kami k had failed to
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state a claim upon which relief could be granted agai nst Dasho
for interference with their right to procedural and substantive
due process, access to courts, and to equal protection. The
circuit court also concluded that Dasho was entitled to qualified
immunity from Penterman and Kammi k' s constitutional clains.

113 Penterman and Kammi k appeal ed. The court of appeals
affirmed the circuit court’s order, concluding that the anended
conpl ai nt agai nst Dasho failed to state a clai mupon which relief
could be granted. The court of appeals further concluded that
because Penterman and Kammik failed to state a claim it was
unnecessary to determ ne whether Dasho was entitled to qualified
immunity. This court granted Penterman’s petition for review on
both issues.”®

QUALI FI ED | MMUNI TY

114 We begin our analysis by exam ning whether the circuit
court correctly dism ssed defendant Dani el Dasho fromthis action
on the ground of qualified inmmunity. This is a question of |aw
that we decide independently and w thout deference to the |ower

courts. Kara B. v. Dane County, 205 Ws. 2d 140, 555 N. W2d 630,

632 (1996); Barnhill v. Board of Regents, 166 Ws. 2d 395, 406

479 N.W2d 917 (1992). If the public official is imune from

® This court granted Penterman and Kamik's petition for

review on the questions of substantive due process, equal
protection, and qualified imunity. Al t hough the petition for
review did not seek review of the court of appeals' ruling on
procedural due process deprivation and access to the courts,
those clainms were presented in the briefs and oral argunents by
counsel for Penterman and Kammi k as well as for Dasho. The state
acknowl edged at oral argunent that it has not been prejudiced by
consideration of these issues. W therefore exercise our
discretion to <consider all of +the issues raised by the
petitioners.
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suit, the lawsuit does not proceed and there is no determ nation

of liability on the nerits. Qualified imunity is appropriately
resol ved at the summary judgnent stage® before extensive neasures
are taken to defend the public official or enployee. 1d.(quoting

Mtchell v. Forsyth, 472 U S. 511, 526 (1985)).

115 Although "[qJualified immunity 1is an affirmative

def ense, " Burkes v. Klauser, 185 Ws. 2d 308, 327, 517 N.W2d 503

(1994), cert. denied, 115 S. C. 1102 (1995), plaintiffs have the

burden to denonstrate by closely anal ogous case |aw, that the
defendant has violated a <clearly established constitutional
right. Id. at 330.

116 Qualified immnity protects governnent officials from
civil liability if their conduct does not violate a person’s

clearly established constitutional rights. Harlow v. Fitzgerald,

457 U. S. 800, 818 (1982); see also Kara B., 205 Ws. 2d at 146;

Bur kes, 185 Ws. 2d at 326.

In situations of abuse of office, an action for danages
may offer the only realistic avenue for vindication of
constitutional guarantees.

[A]t the sanme tine, however, it cannot be disputed
seriously that «clains [against public officials]
frequently run against the innocent as well as the
guilty—at a cost not only to the defendant officials,
but to society as a whole. These social costs include
the expenses of litigation, the diversion of official
energy from pressing public issues, and the deterrence
of able citizens from acceptance of public office.

6 W note that this case is before us on a notion to
dism ss. Although the plaintiffs engaged in sone discovery prior
to anmending the conplaint and adding Dasho as a defendant, we
must decide a notion to dismss for failure to state a claim
based only on the pleadings. Al t hough usually, the defense of
qualified imunity is raised at the summary judgnent stage,
Penterman and Kammi k do not assert that it is premature for a
qualified imunity determ nation sinply because they are here on
a notion to dism ss.
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Finally, there is the danger that fear of being sued
wi |l '"danpen the ardor of all but the nost resolute, or
the nost irresponsible [public officials], in the
unflinching discharge of their duties.'

Harl ow, 457 U.S. at 814 (citations omtted); see also Burkes, 185

Ws. 2d at 325-26; Kara B., 205 Ws. 2d at 146.

117 The question is whether the official acted reasonably
under settled law in light of the circunstances, not whether
anot her reasonable, or nore reasonable, interpretation of events
can be constructed after the fact. Barnhill, 166 Ws. 2d at 408.

The relevant inquiry, then, is whether a reasonable state
official could have believed his or her act was constitutiona
“in light of clearly established |aw and the information [he or
she] possessed” at the tinme of the official's action. Bur kes,

185 Ws. 2d at 326 (citing Anderson v. Creighton, 483 U S. 635,

641 (1987)). "The plaintiff's claimed right nust be sufficiently
particularized to put the defendants on notice of anal ogous case
law i ndicating that their conduct is unlawful." Burkes, 185 Ws.
2d at 331. The doctrine of qualified imunity provides anple
room for mstaken judgnents by protecting all but the “plainly
i nconpetent” or those who knowingly violate the |aw Hunter v.
Bryant, 502 U.S. 224, 229 (1991).

118 The United States Suprenme Court has provided sone
gui dance in determ ning what constitutes a clearly established

constitutional right:

The operation of this standard . . . depends
substantially on the level of generality at which the
rel evant “legal rule” Is to be identified. For

exanple, the right to due process of law is quite
clearly established by the Due Process C ause, and thus
there is a sense in which any action that violates that
Clause (no matter how unclear it my be that the
particular action is a violation) violates a clearly
established right. . . . The contours of the right nust
be sufficiently clear that a reasonable official would
understand that what he is doing violates that right.
9
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This is not to say that an official action is protected
by qualified immunity wunless the very action in
gquestion has previously been held unlawful; but it is

to say that in the light of pre-existing law the

unl awf ul ness nust be apparent.
Barnhill, 166 Ws. 2d at 407-08 (quoting Anderson v. Creighton
483 U.S. at 640)(citations omtted). QG her courts have

articulated a simlar test:

The relevant inquiry 1is fact specific, and the
plaintiff nust point to a controlling case, decided
before the wevents at issue, that establishes a

constitutional violation on materially simlar facts.

. .[P]re-existing law nust dictate, that is, truly
conpel (not just suggest or allow or raise a question
about), the conclusion for every |ike-situated,
reasonabl e governnent agent that what defendant is
doing violated federal law in the circunstances.

Wight v. Butts, 953 F. Supp. 1352, 1359-60 (MD. Ala. 1996)

(citations omtted).

119 Merely alleging a general violation of a right that may
be clearly established in the constitution is insufficient to
justify wthholding qualified immunity. Barnhill, 166 Ws. 2d at
408. Instead, the test is whether the law was clear in relation
to the specific facts confronting the defendant at the time of
his action. Burkes, 185 Ws. 2d at 330-331. This inquiry
focuses on the circunstances wth which the official 1is
confront ed.

20 Consequently, we nust determ ne whether in February,
1993 through March, 1994, according to clearly established |aw, a
reasonable official in Dasho's position could have believed that
his falsification and conceal nent of evidence of stray voltage at
the Penterman/Kammik farm would violate the plaintiffs
constitutional rights to procedural due process, access to the

courts, substantive due process, and equal protection.

10
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SECTI ON 1983 CLAIM

21 Penterman and Kammi k' s anended conpl ai nt added Dasho as
a defendant and seeks danmamges pursuant to 42 U S C. § 1983
agai nst both Dasho and WEPCo.

22 Section 1983, by itself, does not create any
substantive constitutional rights. Section 1983 provides a

remedy for a deprivation of such rights. Chapman v. Houston

Wl fare Rights Organization, 441 U S. 600, 617-18 (1979). To
state a cause of action under 8§ 1983, a party nust allege: (1)
that a person acting under the color of state law commtted the
al l eged conduct; and (2) that this conduct deprived the party of
rights, privileges, or immunities protected by the Constitution

or laws of the United States. Parratt v. Taylor, 451 U S. 527

535, overruled on other grounds by Daniels v. WIllianms, 474 U S.

327 (1986); Gonmez v. Tol edo, 446 U. S. 635, 640 (1980).

123 In applying this test, we first consider whether Dasho
was acting under the color of state |law when he falsified and
conceal ed evidence of the extent of stray voltage on the
Pent er man/ Kammi k farm Because the anended conplaint alleges
that Dasho was the Program Manager for the Wsconsin Public
Service Comm ssion’s (PSC) Stray Vol tage Anal ysis Team ( SVAT), we
conclude that Penterman and Kami k have satisfied the “under the
color of state law requirenent. W therefore focus our inquiry
on the second requirenment - whether Dasho’s conduct deprived
Penterman and Kami k of any right, privilege, or immunity secured

by the Constitution or laws of the United States.

PROCEDURAL DUE PROCESS AND ACCESS TO COURTS

11
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24 In support of their procedural due process claim
Penterman and Kammik nmaintain that Dasho's falsification and
conceal ment of evidence has thwarted their efforts to seek
recovery of conpensatory danages in their suit against WEPCo.
Simlarly, plaintiffs contend that Dasho's falsification and
conceal ment of evidence of the cause of the stray voltage has
violated their right of access to the courts. Petitioners' Brief
at 39. Since both constitutional clains present us with the sane
guestion of whether Dasho should have reasonably believed that
falsification and conceal nent of stray voltage testing results
was a denial of a clearly established constitutional right to
mai ntain their action against WEPCo, we consider these clains
t oget her.

25 In a section 1983 claimfor violation of procedural due
process, a plaintiff nust show a deprivation by state action of a
constitutionally protected interest in "life, liberty, or
property” wthout due process of law. Zinernon, 494 U S at 125
(citing the Due Process O ause of the Fourteenth Amendment).’

The right of access to the courts is secured by the First® and

" U'S CONST. Arend. XIV, § 1

Section 1. Al persons born or naturalized in the
United States, and subject to the jurisdiction thereof,
are citizens of the United States and of the State

wherein they reside. No State shall make or enforce
any law which shall abridge the privileges or
immunities of citizens of the United States; nor shal

any State deprive any person of Ilife, |iberty, or

property, wthout due process of law, nor deny to any
person within its jurisdiction the equal protection of
the | aws.

8 U S. CONST. Amend. | provides in pertinent part:

12
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Fourteenth Amendnent. It entitles the individual to a fair

opportunity to present his or her claim Bell v. Cty of

M | waukee, 746 F.2d 1205, 1261 (1984) (citing Arnstrong v. Manzo,

380 U. S. 545, 552 (1965)). Such a right exists where the claim
has a “reasonable basis in fact or law” Bell, 746 F. 2d at 1261

(citing Bill Johnson’s Restaurants, Inc. v. NL.RB., 461 US

731 (1983)). Judi ci al access nust be “adequate, effective, and

meani ngful .” Bounds v. Smth, 430 U S. 817, 822 (1977).

126 To determne whether Dasho 1is entitled to the
protections of qualified immunity, the relevant inquiry 1is
whether a person in Dasho's position could have reasonably
believed his or her act was constitutional in light of clearly
established law and the information he possessed at the tine he

act ed. Burkes, 185 Ws. 2d at 326 (enphasis added). Dasho’ s

conduct thus is neasured by a standard of objective |[egal
reasonabl eness, and in this context we focus on the degree to
which clearly established case | aw provi ded hi m gui dance when he
act ed. Barnhill, 166 Ws. 2d at 407-08 (enphasis added).
Consequently, we nust determ ne whether in March 1994, Dasho knew
or should have known that his actions would deny Penternman and
Kammi k their right to procedural due process and access to the
courts.

127 Penterman and Kammik rely on Bell to establish their
claimthat Dasho’s actions denied them access to the courts and,
inferentially, procedural due process. In Bell, the Seventh
Crcuit Court of Appeals held that under limted circunstances,

this right is denied when key facts which would form the basis

Congress shall make no law . . . abridging . . . the
right of the people . . to petition the Governnent for
a redress of grievances.

13



No. 96-0164

for a plaintiff’s claimare shielded froma plaintiff. 746 F. 2d

at 1261. See also Ryland v. Shapiro, 708 F.2d 967 (5'" Gr.

1983) (prosecutor nurdered Rylands’ daughter and conspired with
other prosecutors to conceal that fact from the Rylands).

Penterman and Kammi k argue that Dasho shielded facts which would
form the basis of their claim by knowngly reporting that no
severe stray voltage existed, when in fact it did exist at such a

level on their farm W disagree and distinguish Bell from the

facts of this case on several grounds.

128 1In Bell, a MI|waukee police officer shot and killed an
unarned youth followng a foot chase. 746 F.2d at 1215. The
officer then produced a knife and planted it in the victinms
hand. Along with his partner, the officers devised a story to
justify the killing as self-defense. [d. at 1216. Both officers
then falsified reports related to the shooting and lied to their
i mredi ate  supervisors. The supervisors did not pur sue
contradictions present in the officers' accounts of the shooting.

The facts surrounding the killing were in the sole province of
menbers of the MIwaukee police departnment. 1d. at 1262. Wiile
the youth’s father filed a wongful death claim soon after his
son’s nurder, the officers’ cover-up and conceal nent of facts
interfered with the Bell famly' s efforts to seek redress in
court. 1d. at 1261-62.

129 In contrast, the facts relating to Penterman and
Kammi k’s claim were available to any interested party, including
the plaintiffs. |Indeed, the allegations in the amended conpl ai nt
suggest that the plaintiffs accunulated a substantial body of
knowl edge relating to their claim prior to the comencenent of

this action. In their conplaint, Penterman and Kammi k al | ege t hat
14
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Dasho’s falsification and conceal nent of evidence of the extent
of the stray voltage testing resulted in continued stray voltage
on the farm which caused, anong other things, (1) death of
livestock, (2) reduction in value of affected livestock, (3)
reduction in mlk production, and (4) reduction in the value of
property. At oral argunent, however, Penterman and Kammi k
acknowl edged that Dasho played no role in causing the stray
voltage on the farm Further, after detecting stray voltage,
Penterman tenporarily elimnated the problem by di sconnecting the
barn service <cable from the WEPCo distribution Iline and
connecting a portable generator to supply power to the barn
equi pnent. Petitioner's Brief at 4.

130 Penterman and Kammik were experiencing problens on
their new farm before Penterman received an electrical shock on
January 12, 1993. It was at that point, according to the anended
conplaint, that Penterman first discovered there may be stray
voltage on the farm Further, over the course of Dasho's visits
to the Penterman/Kamik farm in 1993 and 1994, Dasho only told
the plaintiffs that the stray voltage on their property was
insignificant, or not severe. Amended Conpl aint, para. 22(h).
The anended conplaint does not allege that Dasho told the
plaintiffs that no stray voltage was present on their farm

131 Unlike the plaintiff in Bell, the anended conplaint
here does not allege that facts related to Penternman and Kami k' s
claim were shielded from them Instead, the allegations
establish that Penterman and Kammi k, through their own efforts
and through the involvenment of the PSC, possessed first-hand
know edge of the facts related to the existence, and extent, of

stray voltage on their farm Armed with this know edge,
15
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Penterman and Kammi k are free to pursue their underlying clains.
The stray voltage was already present on the plaintiffs' farm
prior to Dasho’'s involvenent. Penterman and Kammik, by
installing an alternate energy source, had the neans to elimnate
or reduce further damage resulting fromthe stray voltage.

132 The court of appeals succinctly distinguished both Bel

and Ryland fromthis case. |In those cases, the facts surrounding
the deaths were in the sole control of the defendants. Slip op.
at 6. In contrast, here the evidence Dasho concealed was not in
his sole control. W therefore agree with the court of appeals
that Dasho’s actions, at worst, hanpered Penternman and Kammik’s
di scovery of evidence. Such factual assertions fall short of
alleging a violation of a clearly established right of access to
the courts, or of procedural due process, such that a reasonable
official in Dasho's position would believe his or her conduct
viol ated those rights.?®

133 We further distinguish Bell fromthe facts of this case

because Dasho did not cause Penterman and Kammi k’s injury. The

Bell court recognized this distinction:

This case is especially distinguishable from Jackson v.
City of Joliet, 715 F.2d 1200 (7'" Cr. 1983), since
here, unlike Jackson, the underlying injury (i.e., the

killing of Daniel Bell) was caused by a governnent
official acting under color of |aw and nenber of the
subsequent conspiracy. Jackson prudently holds that

the due process clause does not inpose a duty upon
muni ci pal enployees to provide flaw ess and abundant
soci al services. Yet, the constitutional “duty”

inposed in [Bell] is sinply the requirenent that

9 In fact, the anended conplaint tends to support the

conclusion that Penterman and Kammi k have suffered no inpedi nent
to their right of access to the courts, or to procedural due
process. Paragraph 17 of the anmended conplaint seeks "attorneys
fees and costs associated with pursuing rights and renedies
afforded by state and federal |aw "

16
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muni ci pal enpl oyees involved in the investigation of a
wrong perpetrated by a co-enpl oyee under col or of state
| aw not conceal the perpetration of that wong.

Bel |, 746 F.2d at 1262.

134 Bell would apply if Dasho, acting under color of |aw,
caused the injury to Penterman and Kammik, and subsequently
conceal ed the act which caused the injury during the course of
his investigation. Penterman and Kammi k all ege, however, that
WEPCo, not Dasho, was responsible for the stray voltage which

injured their farmproperty. Bell, therefore, is not applicable.

135 Finally, we are not persuaded by Penterman and Kamik’ s
argunent that their access to the courts, and inferentially,
their right to procedural due process against WEPCo is illusory.

In their brief, the plaintiffs predict that Dasho will be called
upon to testify at the trial against WEPCo. They further
forecast that a jury in that action will find Dasho nore credible
than the plaintiffs because Dasho is a public official.
Petitioners' Brief at 38-39.

136 Penterman and Kammik do not offer support for this
theory of deprivation, and we are unaware of any authority that
woul d do so. The law regarding witness credibility, however, is
wel | settled. The Wsconsin Jury Instructions specifically
provide that juries are “the sole judges of credibility of
W tnesses and the weight to be given to their testinony.” Ws

JI%Cvil 8 215. (Approved in Collier v. State, 30 Ws. 2d 101,

107, 140 N.W2d 252 (1966). See al so, Shawer v. Roberts Corp.

90 Ws. 2d 672, 681, 280 N.W2d 226 (1979) (the credibility of
W tnesses and the weight given to their testinony are matters
left to the jury’ s judgnent).

17
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137 As the Suprene Court stated in WIff v. MDonnell, 418

U S 539 (1974), the right of access to courts "assures that no
person will be denied the opportunity to present to the judiciary
al l egations concerning violations of fundanental constitutiona
rights". 418 U. S. at 579 (enphasis added). Penterman and Kami k
remain free to present their claim regardless of whether their
di scovery i s hanper ed.

SUBSTANTI VE DUE PROCESS

138 Penterman and Kammi k al so argue that Dasho’s conduct on
their farm resulted in a deprivation of their property in
violation of their right to substantive due process.
Specifically, Penterman and Kammi k maintain that Dasho deprived
them of their rights to use and enjoynent of the farm property
by, anong other things, (1) failing to follow or enploy proper
procedures for identifying and neasuring stray voltage, (2)
attributing the detected stray voltage to on-farmw ring probl ens
or faulty equipnment when he knew or should have known such
information was false, and (3) conspiring with WEPCo to concea
evidence of utility-caused stray voltage on the farm
Petitioners' Brief at 10.

139 The Due Process Cause of the Fourteenth Anmendnent
prohibits a state fromdepriving “any person of life, liberty, or
property w thout due process of |aw” The Suprene Court has
interpreted the <constitutional guarantee of due process to

protect both procedural and substantive rights. See Zi nernon v.

Burch, 494 U. S. 113, 125 (1990). The substantive conponent of
the Due Process Cause protects individuals from “certain

arbitrary, wongful actions ‘regardless of the fairness of the

18
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procedures used to inplenment them'” ld. (citing Daniels v.

WIllians, 474 U.S. 327, 331 (1986)).

40 In evaluating a substantive due process claim the
threshold inquiry is whether the plaintiff shows a deprivation of
a liberty or property interest protected by the Constitution

See Wedges/Ledges of California, Inc. v. Cty of Phoenix, 24 F.3d

56, 62 (9th Gr. 1994) (citing Regents v. Roth, 408 U S. 564, 569

(1972)). To determ ne whether a property interest is protected by
the Fourteenth Anmendnent, courts nust | ook to whether state | aw

recogni zes and protects that interest. See R edy v. Sperry, 83

Ws. 2d 158, 164 (1978). “Property interests . . . are not
created by the Constitution. Rather, they are created and their
di nensions are defined by existing rules or understandi ngs that
stem from an i ndependent source such as state law. . . .” Roth,
408 U.S. at 577 (1972).

141 As Dasho concedes, it is well settled that the rights
of ownership and use of property have |ong been recognized by

this state.’® Respondent's Brief at 9. See State ex rel. Carter

v. Harper, 182 Ws. 148, 152 (1923). It is equally clear,
however, that the due process clause does not protect al
deprivations of property rights, “but only those deprivations

which were the result of sonme governnental action.” Cospito v.

0 The court of appeals nmisconstrued Penterman and Kammik's

argunment when it stated that "nmere property interests are not
subject to substantive due process clainms." Slip op. at 10. W
agree with the appellate court that substantive due process
protection has traditionally been afforded to liberty interests,
such as marriage, famly, procreation, and bodily integrity.
Nonet hel ess, we do not take the court of appeals decision to nean
that the right to enjoy and use personal property is not subject
to constitutional protection.
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Heckler, 742 F.2d 72, 81 (3rd Gr. 1984), cert. denied, 471 U S

1131 (1985).

142 As we read the anended conplaint, however, the
plaintiffs do not really contend that Dasho has deprived them of
their right to enjoy and use their property. Pent erman and
Kammi k have already conceded that Dasho did not cause the stray
vol t age. Despite their attenmpt to nake out a claim of
substantive due process violation, this third constitutional
allegation is, at bottom another claim for deprivation of
information for use at trial against WEPCo.

43 In an attenpt to make a substantive due process claim

Penterman and Kammik cite Hearn v. City of Gainesville, 688 F.2d

1328 (11th Cir. 1983) for the proposition that the deprivation of
a person’s property interest by a governnment official who
intentionally reports false information is a violation of the
person’s substantive due process rights. Petitioners' Brief at
30.

44 In Hearn, a city of Gainesville enployee, sued the city
and the city’'s personnel director after being laid off. Hearn
clainmed that the decision to elimnate his position was nerely a
pretext and that the personnel director’s dislike for himwas the
actual inpetus for his termnation. |d. at 1332. Hearn alleged
that the personnel director gave the city conm ssioner false
information regarding the workload in Hearn’s departnent to cause
the city to elimnate his position. Id. at 1332. The court
concluded that, under Florida |law, Hearn had a property interest
in his continued enploynent. The court also upheld the jury's
determ nation that the personnel director’s aninosity toward

Hearn was the sol e cause of his term nati on. ld. at 1333.
20
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145 Penterman and Kami k contend that Hearn is anal ogous to
the instant case. We di sagr ee. In Hearn, the personnel
director’s intentional understating of the departnental workload
was the direct and sole cause of the enployee’'s property rights
deprivati on. Presumably, Hearn would not have |lost his position
absent the false information. See id. at 1332. In this case
the stray voltage was the direct source of Penterman and Kami k’s
loss of use and enjoynent of their farm property. Dasho’ s
conduct in supervising and reporting WEPCo's test results did not
cause the stray voltage. As Penterman and Kammi k acknow edged at
oral argunent, at nost, Dasho's conduct nerely caused the
continuation of the property |oss. The Hearn decision is not,
therefore, closely anal ogous to the facts before us.™

46 Wthout providing closely anal ogous case support for
his claim that the continued deprivation of a property interest
by a state actor violates a person’s substantive due process
rights, Penterman has failed to show that Dasho knew or should
have known that his falsification and conceal nent of evidence of

stray voltage violated Penterman’s substantive due process

rights. We, therefore, conclude that Penterman and Kammi k have

1 Although Penterman and Kamik cite a number of cases to

establish a substantive due process violation, we read those
cases as nerely establishing that property rights, I|ike those
asserted here, can nmerit constitutional protection. We do not
read those cases as establishing, by closely anal ogous case | aw,
that Dasho's falsification and conceal nent of evidence of stray
vol tage constituted a deprivation of Penterman and Kami k's ri ght
to substantive due process. See, e.g., Board of Regents v. Roth

408 U.S. 564 (1972); DeBlasio v. Zoning Bd. of Adjustnent for
Twp. of West Amwell, 53 F.3d 592 (3d Cr. 1995); Noranda
Expl oration, Inc. v. ME. Ostrom 113 Ws. 2d 612, 335 N. W2d 596
(1983).
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failed to overconme Dasho’s qualified immunity defense as their
subst antive due process claim

EQUAL PROTECTI ON

147 Finally, we consider whether Penterman and Kammi k have
made a sufficient showng of a clearly established right to equal
protection, such that a reasonable official in Dasho's position
woul d have known his conduct violated that right.

148 Under the Equal Protection C ause of the Fourteenth
Amendnent, a state may not deny “any person wthin its
jurisdiction the equal protection of the laws.” St at es,
therefore, nmust treat all simlarly situated persons alike. City

of C eburne, Texas v. Ceburne Living Center, 473 U S. 432, 439

(1985) .

149 Traditionally, we have recognized two types of equal
protection clainms. The first involves intentional discrimnation
based on nmenbership in a particular class or group. See, e.g.,

State v. Chosa, 108 Ws. 2d 392, 395-97, 321 N.W2d 280 (1982).

The second involves challenges to legislation alleged to nake

irrational and arbitrary classifications. See, e.g., State v.

Post, 197 Ws. 2d 279, 541 N.W2d 115 (1995). In this case,
Penterman and Kami k do not contend that their equal protection
claimfalls within either of these generally recognized theories.

150 Penterman and Kammi k, however, argue that their claim
falls within a third type of equal protection claimrecognized by

the Seventh Circuit in Esmail v. Macrane, 53 F.3d 176 (7'" Cr

1995). In Esmail, a liquor dealer, Esnmmil, brought a § 1983
cl ai magainst the city mayor, maintaining that the mayor viol ated
his equal protection rights by refusing to renew Esmail’s |iquor

licenses due to a “deep-seated aninosity” toward him ld. at
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177-78. In his conplaint, Esnail alleged that the mayor denied
his two applications for liquor |icenses “for the sole and
excl usi ve purpose of exacting retaliation and vengeance” agai nst
Esmail due, in part, to Esmail’s success in getting an earlier
revocation order of his Iliquor license changed to a brief
suspensi on. Id. at 178. Al t hough the mayor nmaintained that
Esmail’s |icense had been denied because of previous violations,
Esmail’s conplaint provided an extensive list of exanples where
the mayor had renewed other |icense applications by applicants

who had been charged with nore serious violations. 1d. at 178.

151 In finding that Esmail had sufficiently stated a claim
under 8 1983, the Seventh Circuit rejected the district court’s
conclusion that Esmail’s conplaint failed to state a claim
because it did not allege that other |iquor deal ers, who were not
subject to vindictiveness or aninosity, received their |icense
renewals at the sanme tine that Esmail’s application had been
deni ed. Id. at 179 (enphasis added). The court found that a
conplaint containing such “extensive” factual al | egati ons,
despite failing to list the dates of the infractions by the other
i quor dealers, was sufficient to indicate that the mayor treated
Esmail differently than simlarly situated persons. See id. at
179- 80.

152 Unlike Esmail, Penterman and Kammi k do not claim that
they were treated differently than other persons who requested
Dasho’s assistance in dealing with stray voltage problens. I n
fact, Penterman and Kammi k allege that Dasho’s conduct was part
of a continuing conspiracy with WEPCo to deprive Wsconsin

farmers, including Penterman and Kami k, of evidence necessary to
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support recovery of conpensatory damages in lawsuits against
WEPCo. To establish that Dasho knew or shoul d have known that by
concealing and falsifying evidence of stray voltage on the
Penterman/ Kaomi k farm he violated a clearly established right of
equal protection, Penterman and Kamni k nust denonstrate that they
were singled out as nenbers of a particular class or as

individuals. See Albright v. OQiver, 975 F.2d 343, 348 (7'" Gr.

1992), aff’d, 510 U S. 266 (1994) (to state an equal protection
claim a plaintiff, although a nenber of a class wth only one
menber, nust be singled out because of his nenbership in the
cl ass).

153 Penterman and Kamik do not allege that they were
treated differently than other persons simlarly situated. e
therefore conclude that they have failed to make a sufficient
showing of a violation of a clearly established right to equal
protection, such that a reasonable official in Dasho’ s position
woul d have known his conduct violated that right.

154 For all of the foregoing reasons, we conclude that
Penterman and Kammi k have not nmet their burden to sufficiently
show a violation of clearly established constitutional rights,
such that a reasonable official in Dasho's position would know,
or should have known, that his conduct violated those rights.
Dasho is entitled to qualified i mMmunity agai nst these cl ai ns.

By the Court.—Fhe decision of the court of appeals is

af firned.
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